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UNITED STATES OF AMERICA 

SURFACE TRANSPORTATION BOARD 

+ + + 

DISCOVERY CONFERENCE 

IN THE MATTER OF: 

UNION PACIFIC CORPORATION, : 
UNION PACIFIC RAILROAD COMPANY, 
and MISSOURI PACIFIC RAILROAD : 
COMPANY 

- CONTROL AND MERGER -
• 

SOUTHERN PACIFIC RAIL CORPORATION, 
SOUTHERN PACIFIC TRANSPORTATION : 
COMPANY, ST. LOUIS, SOUTHWESTERN 
RAILWAY COMPANY, SPCSL CORP., : 
AND THE DENVER AND RIO GRANDE 
WESTERN RAILROAD COMPANY. : 

Finance Docket 
No. 32760 

Monday, A p r i l 29, 1996 

Federal Energy Regulatory 
Commission 

Hearing Room 3 
Second Floor 
888 J ' irst Street, N.E. 
Washington, D.C. 

The above-entitled matter came on f o r 
hearing, pursuant to notice, at 9:00 a.m. 

BEFORE; 

(202) 234-4433 

THE HONORABLE JEROME NELSON 
Adminis trat ive Law Judge 

NEAL R. GROSS 
COURT REPORTERS ANO TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
WASHINGTON. D C 20005-3701 (202) t'u 4433 
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APPEARANCES; 

Qn Pehalf .of Union P a c i f i c Corporation, union 
^^^^^^'^ R̂ 4J.C9ac;i Companv. a^d M s s o u r i P a c i f i c 
R a i l r o a d Company: 

MICHAEL L. ROSENTHAL, Esq. 
ARVID E. ROACH, I I , Esq. 
S. WILLIAM LIVINGSTON, J r . , Esq. 
KAREN KRAMER, Esq. 
EUGENF D. GULLAND, Esq. 
TIMOTHY C. HESTER, Esq. 

of : Covington & B u r l i n g 

1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, DC 20044-7566 
[202] 662-5388 

LOUISE A. RINN, Esq. 
General A t t o r n e y 
Union P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
[402] 271-4227 

JAMES V. DOLAN, Esq. 
Vice President - Law 

of : Union P a c i f i c R a i l r o a d , M i s s o u r i P a c i f i c 
R a i l r o a d 
Omaha, Nebraska 
[402] 271-5357 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE.. N.W. 
WASHINGTON. D C 20005-3701 (202) 234-4433 
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APPEARANCES ( c o n t . ) : 

On gehalf Q I Southern P a c i f i c R a i l Corpor;^^ i on , 
Southern P a c i f i c T r a n s E o r t a t i s n Companv. St. Louis 
SQuthwestern Railway Company, SEOgi, corp. . and the 
Denvgi and Ria Grande Western Rai l r o a d Company: 

PAUL A. CUNNINGHAM, Esq. 
GEFALD P. NORTON, Esq. 
JOHN B. BULGOZDY, Esq. 

o f : Harkins Cunningham 
1300 19th S t r e e t , N.W. 
Suite 600 

Washington, DC 20036-1609 
[202] 973-7600 

CAROL A. HARRIS, Esq. 

Southern P a c i f i c T r a n s p o r t a t i o n Company 
One Market Plaza 

San Francisco, C a l i f o r n i a 94105 
[415] 541-1000 

of 

On 

Company: 

Of: 

Of 

(202) 234-4433 

CANNON Y. HARVEY, Esq. 
Executive Vice President 
Southern P a c i f i c R a i l Corporation 
1860 L i n c o l n S t r e e t 
Denver, Colorado 80295 
[303] 812-5005 

ggh»lf Q l K^ng^s C i t y Southern R a i l r o a d 

WILLIAM A. MULLINS, Esc. 
Troutman Sanders, A t t o r n e y s at Law 
601 Pennsylvania Avenue, N.W. 
Suite 640 
Washington, DC 20004 
[202] 274-2953 

ALAN E. LUBEL, Esq. 
DAVID FOSHEE Esq. 
Troutman Sanders, A t t o r n e y s a t Law 
Nationsbank Plaza, S u i t e 5200 
600 Peachtree S t r e e t , N.E. 
A t l a n t a , Georgia 30308-2216 
[404] 885-3174 (ALSO SEE NEXT PAGE) 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE.. N.W 
WASHINGTON. D C. 20005-3701 (202) 234-4433 
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APPEARANCES (cont.) 

On B ^ h ^ l f o i Kansas C i t y Southern R a i l r o a d 
Company: 

VIRGINIA METALLO, ESQ. 
o f : C o l l i e r , Shannon, R i l l & Scott 

3050 K S t r e e t , N.W. 
Washington, D.C. 20007 
(202) 342-840^ 

Qn B^ha;^ Texas Mexican Railwav Company an 
g j ^ y r ? P a c i f i c Power Company: 

RICHARD A. ALLEN, Esq. 
JENNIFER OAKLEY, Esq. 
JOHN V. EDWARDS, Esq. 

of : Zuckert, Scoutt & Rasenberger, LLP 
888 17th S t r e e t , N.W. 
Washington, DC 20006-3959 
[202] 298-8660 

Qn S s M l i of Railway Labor Executive.^; 
A??<??4^tign United Transporr.,^!; j Union: 

DONALD F. GRIFFIN, Esq. 
RICHARD S. EDELMAN, Esq. 

o f : Highsaw, Mahoney, & Clarke, P.C. 
Suit e 210 
1050 17th S t r e e t , N.W. 
Washington, DC 20036 
[202] 296-8500 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE.. N.W. 
WASHINGTON, D C. 20005-3701 (202) 234-4433 
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APPEARANCES ( c o n t . ) : 

Qn Q?h9;| o i I n t e r n a t i o n a l Paper Company and 
Utah Railwav Corporation: 

ANDREW T. GOODSON, Esq. 
EDWARD D. GREENBERG, Esq. 
CHARLES H. WHITE, J r . , Esq. 

o f : Galland, Kharasch, Morse & G a r f i n k l e , P.C. 
1054 31st Str e e t , N.W. 
Washington, DC 20007 
[202] 342-6750 

On B?h^;£ a i Department a i J u s t i c e : 

JOAN S. HUGGLER, Esq. 
MICHAEL D. BILLIEL, Esq. 
ANGELA HUGHES, Esq. 
ROBERT McGEORGE, Esq. 
MICHELE B. FELASCO, Esq. 
T r i a l Attorneys 
A n t i t r u s t D i v i s i o n 

o f : The Department of J u s t i c e 
555 Fourth S t r e e t , N.W. 
Room 94 0 9 

Washington, DC 20001 
[202] 307-6666 

On £fili^ a i i ^ gav? i M RggK i s -and Commlctee. 

Of 

WILLIAM P. JACKSON, J r . , Esq. 
JOHN T. SULLIVAN, Esq. 
Jackson and Jessup, P.C. 
3426 North A r l i n g t o n Blvd. 
A r l i n g t o n , V i r g i n i a 22201 
[703] 525-4050 

"NUtiifiylyil 

(202) 234-4433 
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NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE.. N.W. 
WASHINGTON. D C. 20005-3701 (202) 234-4433 
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APPEARANCES ( c o n t . ) : 

Qn fisiiaii a i t M ? O < ; U K Y a i i M P l a s t i c s 
:ndu$t;fy, l ^ q . and Union Carbide Corporat:ion : 

of: 

DOUGLAS J. BEHR, Esq. 
MARTIN W. BERCOVICI, Esq. 
ARTHUR S. GARRETT, I I I , Esq. 
K e l l e r and Heckman 
1001 G S t r e e t , N.W. 
Washington, DC 20001 
[202] 434-4144 

On Behalf a i Geneva S t e e l : 

JOHN W. ONGMAN, Esq. 
o f : Pepper, Hamilton & Scheetz 

1300 Nineteenth S t r e e t , N.W. 
Washington, DC 20036 
[202] 828-1415 

Qn Behalf a f Coastal Cs 

ROBERT M. BRUSKIN, Esq. 
ROSEMARY H. McENERY, Esq. 
MARK JOSEPHS, Esq. 

o f : Howrey & Simon 

1299 Pennsylvania Avenue, N.W. 
Wasnington, DC 20004-2402 
[202] 783-0800 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE.. N.W. 
WASHINGTON. D C. 20005-3701 (202) 234-4433 
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APPEARANCES (cont.) 

Qn Behalf of B u r l i n g t o n Northern R a i l r o a d 
Company, and At;chison, Topeka & Santa Fg Railway: 

RICHARD WEICHER, Esq. 
o f : B u r l i n g t o n Northern Santa Fe 

1700 East Golf Road 
Schaumburg, I l l i n o i s 60173 
[708] 995-6887 

ROY T. ENGLERT, JR., Esq. 
ERIKA Z. JONES, Esq. 
ADRIAN L. STEEL, J r . , Esq. 
KATHRYN A. KUSSKE, Esq. 
KELLEY E. O'BRIEN, Esq. 
DONALD M. FALK, Esq. 

of : Mayer, Brown & Pla'-t 
2000 Pennsylvania Avenue, N.W. 
Washington, DC 20006 
[202] 463-2000 

Qn Behalf o i the I n t e r n a t i nn;̂ 1 Union o i 
Machinists and Aerospace Workers: 

of: 
DEBRA L. WILLEN, Esq. 
G u e r r i e r i , Edmond & dayman, P.C. 
1331 F S t r e e t , N.W. 
Washington, DC 20004 

Qn B^H^l,^ a i £ M T r a n s p o r t a r i o n Communicar. i nn.c; 
I n t e r n a t i o n a l Union: 

LARRY R. PRUDEN, Esq. 
3 Research Place 
R o c k v i l l e , MD 20850 
[301] 948-4910 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE.. N.W. 
WASHINGTON, D C. 20005-3701 (202) 234-4433 
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APPEARANCES (cont.) 

On 6gh»l£ Q l U U n o j g Central R a i l r o a d : 

KEVIN VI. SHEYS, Esq. 
o f : Oppenheimer, Wolff and Donnelly 

1020 19th S t r e e t , N.W. 
Suite 400 
Washington, DC 2 0 036 
[202] 293-6300 

On 6̂ h?̂ l£ Q l Consolidated R a i l Corporation: 

WILLIAM J. KOLASKY, Esq. 
A. STEPHEN HUT, J r . , Esq. 
STEVEN P. FINIZIO, Esq. 
JOSEPH E. KILLORY, JR., Esq. 

o f : Wilmer, C u t l e r & P i c k e r i n g 
2445 M S t r e e t , N.W. 
Washington, DC 20037 
[202] 663-6235 

Qn Behalf o l i M i n t e r n a t i o n a l Brotherhood a i 
Teamsters: 

of: 
MARC J . FINK, Esq . 
Sher & Blackwel l 
Sui te 612 
2000 L s t r e e t , N.W. 
Washington, DC 20036 
[202] 463-2503 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS ANO TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
WASHINGTON, D C. 20006-3701 (202) 234-4433 
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APPEARANCES (cont.): 

On Behalf a i Kennecott Utah Copper Corp.. 
Kennecott Enercr/ Company. Dow Chemical Company, and 
the National I n d u s t r i a l Transportation League: 

FREDERICK L. WOOD, Esq. 
JEFFREY 0. MORENO, Esq. 
JOHN K. MASER, I I I , Esq. 
NICHOLAS J. DiMICHAEL, Esq. 

of: Donelan, Cleary, Wood & Maser, P.C. 
Suite 750 
1100 New York Avenue, N.W. 
Washington, DC 20005 
[202] 371-9500 

Oil g^half Ql Ariggh9 E l g g t r i ? Power Cooperative. 
Cent;ral Paw££ j^nd L i a M Company. City Q 1 Austin. 
T^xas, Commonwealth Edison Company. Lower Colorado 
River Am^^orUy, W^si;$rn Coal T r a f f i c League. Entergy. ' 
I.ng. , ISX,^ yt^UiCUg E l e c t r i c Company: 

C. MICHAEL LOFTUS, Esq. 
CHRISTOPHER A. MILLS, Esq. 
JOHN H. LESEUR, Esq. 
PATRICIA E. KOLESAR, Esq. 
KELVIN J. DOWD, Esq. 
FRANK J. PERGOLIZZI, Esq. 

of: Slover & Loftus 
1224 17th Street, N.W. 
Washington, DC 20036 
[202] 347-7170 

On S£Mii Ql IM ŵ t̂grn C o a l i t i o n ; 

of: 

(202) 234-4433 

MICHAEL F. McBRIDE, Esq. 
DANIEL ARONOWITZ, Esq. 
LiNDA BREGGIN, Esq. 
LeBoeuf, Lamb, Greene & MacRae 
Suite 1200 
1875 Connecticut Avenue, N.W. 
Washington, D . C . 20009-5728 
[202] 986-8030 

NEAL R. GROSS 
COURT REPORTERS ANO TRANSCRIBERS 

1323 RHODE ISLAND AVE.. N.W. 
WASHINGTON. D C. 20006-3701 (202) 234-4433 
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APPEARANCES (cont. 

On Behalf p i the State o i Texas 

REBECCA FISHER, Esq. 
AMY KRASNER, Esq. 

o f : Consumer P r o t e c t i o n D i v i s i o n 
A n t i t r u s t Section 
P.O. Box 12548 
Aus t i n , Texas 78711-2548 
[512] 463-2185 

On Behalf of Montana R a i l Link: 

ELLEN A GOLDSTEIN, Esq. 
CHRISTOPHER E. KACZMAREK, Esq. 

o f : Weiner, Brodsky, Sidman & Kider 
S u i t e 800 
1350 New vork Avenue, Northwest 
Washinc .on, D.C. 20005-4797 
[202] 628-2000 

Qn BQh^U a i C o a l i t i o n i ^ Competitive Railwav 
T r a n s p o r t a t i o n : 

JOHN T. ESTES, Esq. 
Managing D i r e c t o r 
Estes Associates 
1615 L S t r e e t , N.W. 
Washington, D.C. 20036 
(202) 466-6356 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS ANO TRANSCRIBERS 

1323 RHODE ISLAND AVE.. N.W. 
WASHINGTON. D C 20005-3701 (202) 234-4433 
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APPEARA2JCES (cont. ) 

Qn Pehalf af. i M Railroad Commission of. Texas 

RICHARD H. STREETER, Esq. 
o f : Barnes & Thornburg 

Suite 500 
F r a n k l i n Tower 
1401 Eye Stre e t , N.W. 
Washington, D.C. 20005 
(202) 408-6933 

-̂U.SO PRESENT: 

HARRILEE MOLM, Para lega l 
o f : Troutman Sanders, A t t o r n e y s a t Law 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS ANO TRANSCRIBERS 

1323 RHODE ISLAND AVE., N W. 
WASHINGTON, D C. 20005-3701 (202) 234-4433 
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P-R-O-C-E-E-D-I-N-G-S 

(9:01 a.m.) 

MR. EDWARDS: John Edwards for Tex-Mex 

r i a i l r o a d . 

MR. KILLORY: Joseph K i l l o r y f o r Conrail. 

Your Honor, i f you'd l i k e , I ' l l round up Mr. --

JUDGE NELSON: Well, I thought i t was 

supposed to be 9 o'clock. We're taking attendance. 

MR. LIVINGSTON: The applicants are here. 

Your Honor, Mr. Livingston and M̂  . Norton. I 

apologize f o r coming i n i n the middle. 

JUDGE NELSON: And here i s Mr. Mullins of 

the KCS. 

I have Mr. Mullins' l e t t e r of A u r i l 2 6th 

and I gather t h i s i s a dispute about, not about the 

production of anything, bu- the time w i t h i n which the 

response i s due. 

Is that what t h i s i s a l l about? 

MR. MULLINS: I believe you have to ask 

the applicants that. That's our po s i t i o n , of course. 

Your Honor. They have s i x days to respond. They 

haven't responaed i n s i x days. 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHOJt ISLAND AVE., N.W 
(202) 234-4433 WASHINGTON. D C 20005^701 (202) 234-4433 
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JUDGE NELSON: Start at the beginning and 

t e l l me what you did when? 

MR. MULLINS: Yes s i r . On A p r i l 18th, we 

f i l e d discovery, our seventh set, and I have an extra 

copy of that i f you would l i k e . Your Honor. 

JUDGE NELSON: I have a copy of the 

Applicant's objections. So that would set the mode. 

MR. MULLINS: And we f u l l y intended on 

using that discovery t c the best of our a b i l i t y even 

today because we do have a r i g h t to f i l e today 

comments. They had u n t i l Wednesday, under the six-day 

ru l e , Wednesday of la s t week, to object or to respond. 

I saw Mr. Norton, talked to him and he 

said oh yeah, 1'd be ge t t i n g responses and Wednesday 

came and went and I didn't get any responses. 

I n o t i f i e d , c alled him again Thursday 

morning, said I expect responses and they said oh 

y o u ' l l be g e t t i n g responses today. 

I then got objections to a l l the discovery 

on Thursday and was informed by Applicant that they 

were taking the position that they had five days to 

object and 15 days in which to respond. 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE.. N.W 
(202) 234-4433 WASHINGTON, D C. 20005-3701 (202) 234-4433 



o 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

3241 

That, of course, i s contrary to the six-

day rule that Applicants themselves have been applying 

over the past month. We, of course, then immediately 

asked for a conference. You wera not available on 

Friday. Preferably we would have had one Thursday, 

but you weren't available Thursday or Friday. We 

wanted them to bring the materials and have them 

available. 

JUDGE NELSON: I had t o l d you I would be 

of f those two days. 

MR. MULLINS: I believe you d i d . 

JUDGE NELSON: I t should not have been a 

surprise to you. 

MR. MULLINS: That's correct. I thought 

i t was Wednesday and Thursday. That was my mistake. 

I t was Thursday, Friday. 

So now here we are and we would l i k e 

responses as soon as possible and we may even use them 

today i n our f i l i n g , i f at a l l possible. 

JUDGE NELSON: Let's see i f we can cut 

t h i s short without g e t t i n g i n t o a l l t h i s "who struck 

John." 

NEAL R. GROv̂ S 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D C. 20005-3701 (202) 234-4433 
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Are you prepared to respond r i g h t now to 

t h i s discovery? 

MR. LI/INGSTON: Your Honor, we did f i l e 

objections last Thursday and we stand on those 

objections i n a sense -- now we have --

JUDGE NELSON: Do you have t h e i r 

objections? 

MR. MULLINS: Yes, Your Honor. 

JUDGE NELSON: What's the f i g h t about? 

MR. ML LINS: The f i g h t i s they objected, 

they're claiming to have 15 days to respond and f i v e 

days to object and 15 days to f u l l y answer. They've 

objected to every single --

JITDGE NELSON: How long before you're 

going to produce anything? 

MR. LIVINGSTON: We are not planning on 

producing material i n addition to what's previously 

bpen produced. 

JUDGE NELSON: You're not going to give 

them anything? 

MR. LIVINGSTON: We're standing on the 

objection. 

NEAL R. GROSS 
COURT REPORTERS ANO TRANSCRIBERS 

1323 RHODE ISLAND AVE.. N.W. 
WASHINGTON. D C. 20006-3701 (202) 234-4433 (202) 234-4433 



mmm mmmmm 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

3243 

JUDGE NELSON: Let's go. I'm going to 

begin at the beginning with the f i r s t interrogatory. 

Mr. Livingston, I don't need tc hear t h i s . 

We're wasting time. 

You've got interrogatories here. You want 

to produce nothing. Let's begin at the beginning. 

MR. LIVINGSTON: Your Honor, that i s not 

a f a i r characterization. 

JUDGE NELSON: You t e l l me. Let's s t a r t 

with the f i r s t one. Where i s your f i r s t -- i don't: 

have them here. I've got only the answers. 

MR. MULLINS: Your Honor, l e t me give you 

a copy. 

JUDGE NELSON: Number 83. "Describe with 

p a r t i c u l a r i t y a l l correspondence or contacts with, 

presentations to, or other communications by or on 

behalf of Applicants with any representative from che 

following agencies, departments or e n t i t i e s . " 

MR. MULLINS: Your Honor, we're w i l l i n g to 

l i m i t a l l cf t h i s to the contacts made a f t e r March 29, 

because t h i s i s s i m i l a r questions to what we've asked 

before the March 29th f i l i n g , so we're w i l l i n g to 

<«iiii[iifiiiii 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS ANO TRANSCRIBERS 

1323 RHODE ISLAND AVE.. N.W. 
WASHINGTON. D C 20005-3701 
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l i m i t i t to anything a f t e r March 29th. 

JUDGE NELSON: A l l r i g h t . The rulings 

previously made with regard to matters of t h i s kind 

have recognized a q u a l i f i e d p r i v i l e g e d rooted i n the 

f i r s t amendment for such communications, a p r i v i l e g e 

which can y i e l d depending upon showings as to 

relevance, need or r e l a t i v e hardship of getting t h i s 

material and so f o r t h . So I guess the burden i s on 

you, with No. 83, Mr. Mullins, to t e l l me why type 

p r i v i l e g e would yield? 

MR. MULLINS: U n t i l we see the materials 

t h i s i s the exact types of materials they've requested 

for us last month. 

JUDGE NELSON: Exactly we've been through 

i t . 

MR. MULLINS: And you required us to bring 

the documents. 

JUDGE NELSON: We've had some information. 

MR. MULLINS: You've looked at the 

documents and decided whether or not t o respond and 

we're asking a sim i l a r thing --

JUDGE NELSON: All right, the f i r s t one i s 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
WASHINGTON. D C. 20005-3701 (202) 234-4433 
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83A, the Department of Justice. Do you have any 

material here now that responds to 83A? 

MR. LIVINGSTON: No, I do not. 

JUDGE NELSON: How soon can you have that 

i n my hands f o r i n camera inspection? 

MR. NORTON: Your Honor, could I be heard 

on that? 

JUDGE NELSON: Let me t e l l you, Mr. 

Livingston, I don't want a long story. I'm going to 

apply to you -- i t ' s a two-way street here. Your side 

has done a l o t of discovery. I think I've been f a i r l y 

l i b e r a l with i t . I think we've had discovery going 

both ways. This i s some of the same kind of s t u f f 

that you sought. Sometimes I've protected i t . 

Sometimes we got some information and I was able to 

release something about i t . But I'm not going to j u s t 

e n t e r t a i n a series of r e c i t a l s about the rules and the 

times and the t h i s and the that. 

The time i s short. The man wants to make 

a f i l i n g today. Whenever those time periods are, I 

have d i s c r e t i o n to shorten them and I'm going to 

exercise that d i s c r e t i o n . 
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How soon can you be ready with respect to 

papers responding to Interrogatory 83A? 

MR. LIVINGSTON: I think I can do that 

today. 

JUDGE NELSON: How about 83B which i s the 

Department of Defense? 

MR. NORTON: Your Honor, can we confer 

ju s t b r i e f l y ? 

MR. LIVINGSTON: Your Honor --

JUDGE NELSON: The name of the game here, 

gentlemen, i s discovery, not nondiscovery. So papers 

are going to be produced i f I am persuaded that they 

ought to be. You s t a r t out with a p r i v i l e g e f o r these 

materials. You can claim i t . You may win on i t . 

MR. LIVINGSTON: Your Honor --

JUDGE NELSON: But the one thing I don't 

want to hear i s a lengthy argument about how you're 

going to produce nothing because the time i s n ' t r i g h t . 

The time i s now and we're making i t now. 

Do you have anything else? 

MR. LIVINGSTON: I do have something to 

say. 

NEAL R. GROSS 
COURT REPORTERS ANO TRANSCRIBERS 

1323 RHODE ISLAND AVE.. N.W. 
(202) 234-4433 WASHINGTON. D C. 20005-3701 (202) 234-4433 



m 

3247 

JUDGE NELSON: After we get done with a l l 

these rules, you can r e c i t e and you can take i t to the 

Surface Transportation Board and then to the Court cf 

Appeals i f you want. Indeed, you can f i l e for the 

c e r t i o r a r i i f you want to seek Supreme Court review of 

these matters. 

In a case i n which time i s of the essence, 

which I've t r i e d to work with both sides, to 

f a c i l i t a t e discovery i n a very t i g h t time schedule, to 

come i n here and f i n d nothing and nothing ready and 

you can't even have i t f o r a day i s discouraging when 

t h i s s t u f f has been i n your hands since what? 

MR. MULLINS: A p r i l 18th. 

JUDGE NELSON: A p r i l 18th. 

MR. NORTON: Your Honor, i f I might j u s t 

add --

JUDGE NELSON: We're already at the 

s i t u a t i o n where you're going to defeat his f i l i n g 

today. 

MR. NORTON: The request that they posed 

i s extremely extensive and burdensome. There's no way 

we could have had everything that they asked f o r here 
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today. We are i n the midst of f i n a l i z i n g our f i l i n g , 

g e t t i n g depository documents ready that have to be 

complete today. They knew that. They could have 

f i l e d a d i f f e r e n t time. There's no way we could have 

everything here today that they've asked f o r . 

MR. LIVINGSTON: We're making a m.ajor 

f i l i n g today. We're put t i n g work papers i n t o the 

depository so that the parties who have to respond i n 

two weeks, the parties who do not include KCS, KCS has 

made i t s l a s t f i l i n g i n the case. They're not --

JUDGE NELSON: They cannot make a f i l i n g 

on May 14th? 

MR. LIVINGSTON: They cannot because they 

have not f i l e d an inconsistent application. They do 

not have any further r i g h t s to make f i l i n g s on May 

14 t h . They do not have open season r i g h t s on 

discovery. 

JUDGE NELSON: Do they have a r i g h t to 

f i l e today? 

MR. MULLINS: A l i m i t e d --

MR. LIVINGSTON: Yes, a l i m i t e d r i g h t . I 

don't know whether they are a c t u a l l y planning to f i l e 
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today or not. 

JUDGE NELSON: Well, t h i s nonresponse i s 

f r u s t r a t i n g the f i l i n g of today. 

What do you say about i s May 14th? 

MR. LIVINGSTON: Your Honor, i f the 5th 

was c r i t i c a l to a response they would not have waited 

u n t i l A p r i l 18th to f i l e i t . 

JUDGE NELSON: Mr. Mullins, do you thi n k 

you have a r i g h t to f i l e on May 14th? 

MR. MULLINS: I t ' s possible. Your Honor. 

JUDGE NELSON: What i s there that says you 

can't? 

MR. MULLINS: Technically, because we d i d 

not f i l e an inconsistent response co the application, 

t e c h n i c a l l y we're not allowed to f i l e on May 14th. 

JUDGE NELSON: Did anyone f i l e an 

inconsistent application? 

MR. LIVINGSTON: Many partie? did. 

MR. MULLINS- Tex-Mex did, Your Honor, 

dJDGE NELSON: Where i n the Commission's 

orders or the Board's order i s there anything about 

what may be f i l e d on May 14th? Where does t.iat 
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appear? 

MR. MULLINS: The recent, I guess the best 

decision on that would have been the recent decision 

issued on A p r i l 19th. 

MR. MULLINS: That's decision 31. 

JUDGE NELSON: What page? 

MR. MULLINS: Beginning of page 3. 

JUDGE NELSON: I see that. 

MR. MULLINS: I t discusses what the 

various f i l i n g s can and can't be. 

JUDGE NELSON: Movants are aware that out 

of the procedural schedule only inconsistent and 

responsive applicants are e n t i t l e d to f i l e r e b u t t a l 

evidence. 

So you're not an inconsistent and 

responsive applicant? 

MR. LIVINGSTON: That's correct. 

MR. MULLINS: That's correct. 

JUDGE NELSON: So where's ycur f i l i n g that 

can occur on May 14th? 

MR. MULLINS: We have a f i l i n g that can 

occur today. 
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JUDGE NELSON. That's correct. 

MR. MULLINS: And we have a f i l i n g that --

my argument to the Board and t h i s i s an argument to 

the Board noc to you. Your Honor, i s that we should 

have a r i g h t to f i l e on May 14th. In fact, I f i l e d a 

motion today. Your Honor, arguing that I do have the 

ri g h t to f i l e additional evidence on May 14th and I 

have a copy of that motion, i f you would l i k e to see 

that as w e l l . 

That's a c r u c i a l issue because i f the 

Board rules i n my --

JUDGE NELSON: I can't help you or chat. 

MR. MULLINS: No, but i f the Board rules 

JUDGE NELSON: Then you come back to t a l k 

to me. Right now we're i n a regime where your f i l i n g 

i s today? 

MR. MULLINS: That's correct. 

JUDGE NELSON: And the Applicants w i l l 

give you nothing today, i s that correct? 

MR. MULLINS: They could have given me 

something Wednesday, which would have given me a l l 
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week to look at i t , decide what to put i n my f i l i n g s 

and quite frankly I'm a l i t t l e upset that the 

Applicants have taken the position that they have and 

the fact that we have t r i e d to respond, we gave chem 

our presentations i n the Department of Justice and the 

Department of --

JUDGE NELSON: Let's see i f we can't get 

you something today. You have u n t i l midnight to make 

t h i s 

MR. MULLINS: That's correct. Your Honor. 

JUDGE NELSON: What i s i n here -- Mr. 

Mullins, I assume you're going to make a f i l i n g today? 

MR. MULLINS: We would l i k ^ to make a 

f i l i n g . Of course -- r i g h t now we're d r a f t i n g a 

f i l i n g and i t depends on what we do and say and i t 

depends on what happens. 

JUDGE NELSON: Let's see i f there's 

something here that you particularly need. There are 

many, many interrogatories. Obviously, they can't get 

you a l l this today. 

MR. MULLINS: That's correct. 

JUDGE NELSON: What i s i n here ^.hat you 
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need most, r i g h t now, that I might order them to 

produce today? You have the r i g h t to f i l e u n t i l 

midnight. 

MR. MULLINS: We'd l i k e any presentations 

that they've given t o , since March 29th to the various 

parties. They've gone since March 29th, the f i l i n g s 

that where March 29th, and they've gone to a l l the 

pai ies that f i l e d March 29th and t r i e d to say - - t o 

cut a deal. Cut a deal with those parties. We want 

to know who the parties are --

JUDGE NELSON: Which interrogatory i s 

this? 

MR. MULLINS: That would be interrogatory 

86 and 87. We also CSX and Canadian National had 

indicated they want to f i l e today as w e l l , so we would 

l i k e to know what communications they have had with 

CSX and Canadian National. 

JUDGE NELSON: Why wouldn't that be 

covered by 86 or 8 7? 

MR. MULLINS: 86 and 87 focuses on shipper 

and shipper groups. 

JUDGE NELSON: I see. 87 doesn't. I t 
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says "any other party." 

MR. MULLINS: I guess they could take the 

position that CSX or Canadian National hasn't f i l e d . 

JUDGE NELSON: Oh, they're ..ot parties. 

MR. MULLINS; They're not pa r t i e s . 

JUDGE NELSON: Well --

MR. MULLINS: I f they would s t i p u l a t e that 

they're parties, then i t would be 87. 

JUDGE NELSON: I don't know that we're 

going to get them to respond by midnight on a l l these 

contacts unless they're m documentary form. 

MR. MULLINS: That i s part of the problem. 

I expect they have a brochure or a handout. We 

ce r t a i n l y had handouts and brochures that we gave to 

a l l these parties that we produced. They've got them 

i n t h e i r f i l e s r i g h t now. They can give them to me i n 

three hours or whatever. 

JUDGE NELSON: Let me also hear from the 

Tex-Mex. What i s i t chat you want me to do here and 

why do you want anything? 

MR. EDWARDS: Your Honor, sometime today 

the Applicants w i l l be f i l i n g comments on the Tex-Mex 
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responsive application. Part of that w i l l most l i k e l y 

address the CMA settlement and how the CMA settlem.ent 

changes. 

JUDGE NELSON: You did f i l e a responsive 

application? 

MR. EDWARDS: Yes. 

JUDGE NELSON: So you do have a r i g h t to 

make a f i l i n g on May 14th? 

MR. EDWARDS: Yes, we do, Your Honor, but 

i f we waic u n t i l we have had an opportunity to review 

the comments that they're going to f i l e any time up to 

midnight tonight and then wait another 5 days or 6 

days f o r them to object, and then come back i n --

we're going to lose our --

MR. LIVINGSTON: We have no objection to 

that . 

JUDGE NELSON: We're going to go work out 

a schedule, Mr. Edwards, i s i t ? 

MR. EDWARDS: Yes s i r . 

JUDGE NELSON: Which i s going to see that 

you're going to get t h i s discovery i n s u f f i c i e n t time 

to make your f i l i n g on May 14th. 
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MR. LIVINGSTON: He asked --

JUDGE NELSON: I ' l l t e l l you what I'm 

going to do, gentlemen. 

MR. LIVINGSTON: Your Honor, we have no 

dispute with Tex-Mex. 

JUDGE NELSON: I sense here a great deal 

of f r i c t i o n and tension on the part of the parties. 

I'm going to take a recess wich the guidelines that I 

want something produced today i n time to enable KCS to 

make a midnight f i l i n g should they so choose. 

I also want a schedule f o r response to Mr. 

Edwards' request so that he can make a meaningful 

f i l i n g on May 14th, and when you are ready I ' l l ask 

eit h e r Mr. Edwards or Mr. Mullins to give me a c a l l 

and I suggest you work out something you can l i v e 

w i t h, otherwise i t ' s going to be one I ' l l hand down 

that y o u ' l l have to l i v e with and that's going to be 

tougher. 

So Mr. Mullins, I don't want you to s i t 

there insisting on every scrap of paper. 

MR. MULLINS: Yes s i r . 

JUDGE NELSON: Because you're net going to 
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get i t and that's a dream world. I want you to focus 

on some p a r t i c u l a r i z e d thing. You started now with 

these submissions to other parties. Maybe ther*^ ara 

certain parties you want. Maybe you want three or 

four of them instead of 82, ones that are more 

s i g n i f i c a n t where you suspect they may have said 

something or you have some reason to believe that you 

get that down and we'll see what they say about i t . 

And Mr. Edwards, your problems are going 

to be procedural, r e a l l y , to work out the schedule 

that f i t s your May 14th f i l i n g . That's there f o r a 

reason, that f i l i n g . I t ' s going to have to be done i n 

such a way that you can make a meaningful f i l i n g and 

we're going to t a i l o r our discovery schedule that w i l l 

work out. 

As I say, i f the Applicants aren't 

prepared to cooperate on t h i s , then t h e y ' l l have to 

l i v e w i t h whatever I hand down which i s not going to 

advance the b a l l . 

I have nothing more tc say not. I'm at 

the c a l l of Mr. Mullins or Mr. Edwards and you may use 

t h i s phone to c a l l me i n the o f f i c e when you want to 
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resume. 

(Off the record.) 

JUDGE NELSON: How do things stand now? 

MR. LIVINGSTON: Your Honor, we have, I 

think, an arrangement f i r s t with regard to Tex-Mex. 

They wanted s i x calendar days for us to respond to 

d .scovery that they might serve discovery that has not 

yet been prepared, but would be served based on our 

A p r i l 29th f i l i n g . And t h e i r expectation i s that 

they w i l l serve that discovery on Wednesday. The six 

calendar days would make the discovery responses due 

on Tuesday. We've agreed to that. We've agreed to 

that assuming they w i l l be duly f i l e d , t h e i r discovery 

responses, on Wednesday and not l a t e r . And they w i l l 

also f i l e the discovery responses by --

JUDGE NELSON: Wednesday, May 1. 

MR. LIVINGSTON: May 1, by 5 p.m., they 

w i l l serve their discovery responses and we w i l l serve 

our responses, six business, excuse me, six calendar 

days which would be Tuesday, the 7th. Then in 

anticipation that there w i l l be disputes, Tex-Mex 

would like to have a hearing scheduled and their 
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preference i s to have i t Thursday morning, the 9th, at 

9 a.m. or soon thereafter. 

JUDGE NELSON: That's f i n e . I brought m.y 

calendar here. 

Is everyone available then? 

MR. LIVINGSTON: I t ' s j u s t Tex-Mex and us. 

JUDGE NELSON: That's correct. 

MR. LIVINGSTON: Yes, we're free to do 

that. 

JUDGE NELSON: 9 a.m. on May 9th. 

MR. EDWARDS: And we, of course, w i l l give 

notice to Your Honor i f we are able to cancel that. 

JUDGE NELSON: Do that by the day before, 

but what's our normal -- 4 p.m.? 

MR. EDWARDS: We w i l l do so. 

JUDGE NELSON: Do i t so that we know 

what's going on. 

MR. EDWARDS: Yes, Your Honor. 

JUDGE NELSON: In other words, I w i l l need 

a fax from you that says we w i l l need that conference 

tomorrow morning and here are the issues. 

MR. EDWARDS: Yes, Your Honor. 
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JUDGE NELSON: Or we have resolved our 

problems and won't need that conference. We have to 

book the room, c a l l the reporter, etc. 

MR. EDWARDS: Yes, Your Honor. 

JUDGE NELSON: So we'll hear from you by 

4 p.m. on May 8th. 

MR. EDWARDS: Yes. 

JUDGE NELSON: As to what your intentions 

are on the 9th. 

MR. EDWARDS: Yes. 

JUDGE NELSON: A l l r i g h t . And that takes 

care of your d i f f i c u l t i e s ? 

MR. EDW_\RDS: Yes, Your Honor. 

JUDGE NELSON: How do we stana now with 

reference to KCS and some turnover that w i l l help them 

with t h i s midnight f i l i n g ? 

MR. LIVINGSTON: We have discussed that at 

some length and we've reached an arrangement and I ' l l 

t r y to summarize i t . 

F i r s t , they wanted presentation made by 

the Applicants to a number of d i f f e r e n t e n t i t i e s , 

including a group of governmental e n t i t i e s . One was 
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1 the Department of Justice and there has been a 

2 presentation to the Department of Justice and I w i l l 

3 endeavor to produce that today as soon as we get back. 

4 I t ' s a highly confidential document. The request for 

5 presentation i s l i m i t e d to presentations a f t e r March 

6 29, 1996 but what I'm saying i s the deal i s i n the 

7 context of post-March 29, 1996 presentation. We w i l l 

8 give them what we have. 

9 There are four other governmental 

10 e n t i t i e s , the Texas Railroad Commission, the DOT, 

11 Louisiana Attorney General, Louisiana Governor. They 

12 made the same request for presentations. As to those, 

13 I indicated to and where we thought --my preliminary 

14 look was there was nothing and where there might be 

15 something, although i t ' s possible, there's nothing i n 

16 a l l cases. We w i l l check on that, get back to him as 

17 promptly as week can. That's the governmental bodies. 

18 He then had a l i s t of what s t a r t e d as 10 

19 p r i v a t e e n t i t i e s one of which was CMA w i t h which we 

20 have entered a settlement agreement. 

;1 JUDGE NELSON: Who i s CMA? 

22 MR. LIVINGSTON: Chemical Manufacturers 

(202) 234-4433 
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Association. 

JUDGE NELSON: Oh. 

MR. LIVINGSTON: And that w i l l be 

addressed i n f i l i n g s that w i l l be made today and 

that's withdrawn which leaves 9 other private parties. 

I indicated to him where I thought there had been no 

presentations based on a preliminary phone c a l l I made 

to somebody who i s i n a reasonably decent po s i t i o n to 

know, but does not have perfect knowledge. As to 

Others, I indicated where there were discussions which 

would have been cf a settlement kind and i d e n t i f i e d 

those parties f o r him. 

JUDGE NELSON: How many of the 9 are we 

t a l k i n g about where there would have been 

conversations. 

MR. LIVINGSTON: Of the settlement kind? 

JUDGE NELSON: Yes. 

MR. LIVINGSTON: Four. And then there was 

one that was i n sort of a category by i t s e l f where we 

had w r i t t e n a l e t t e r which I think i s i n fa c t part of 

the f i l i n g today with Union Carbide and he can 

c e r t a i n l y have that, of course. 
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In addition, Mr. Mullins asked a f t e r he 

went through the presentations that we respond to 

interrogatory 91 which asks f or the names and 

i d e n t i t i e s of various indi/iduals and I said we would 

make every e f f o r t to answer that. He wanted that 

answered by Friday, but he thought he might refer to 

that i n his b r i e f , so we w i l l t r y to get that to him 

by Friday and that r e a l l y shouldn't be a problem. So 

that -- the sum of i t where we are and I think we have 

-- that's the end of the dispute. 

MR. MULLINS: We would l i k e , i n addition 

to that, we would l i k e them to, Mr. Livingston to 

check on the production of a p r i v i l e g e l i n e which 

we've asked f o r four months and never had been 

produced and Mr. Livingston said he would check on and 

get back to me. But i f i t exists, we would stress 

that i t should be produced and Mr. Roach has 

established to Your Honor that he would produce i t 

months ago and i t never has been produced. So we've 

asked f o r production of that as w e l l . 

MR. LIVINGSTON: Mr. Mullins i s quite 

r i g h t and I d i d undertake i n our meeting a few minutes 
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that . 

JUDGE NELSON: A l l r i g h t , anything else? 

MR. MULLINS: And you make a]1 good f a i t h 

e f f o r t to produce those as soon as possible. 

MR. LIVINGSTON: Well, what I'm going to 

t r y to produce today are che DOJ presentations and the 

other governmental e n t i t y presentations or --

JUDGE NELSON: I f they e x i s t . 

MR. LIVINGSTON: Right. Now i t may be 

that some of the governmental e n t i t i e s there are no 

documents i n Washington and there may be p r a c t i c a l 

problems. I just can't speak to that, but I w i l l get 

the DOJ thing, I can get i t today and as soon as I get 

back to the o f f i c e . I can confirm these others. 

JUDGE NELSON: Is there anything else then 

MR. MULLINS: That's f i n e . Your Honor. 

JUDGE NELSON: A l l r i g h t . 

MP. MULLINS: We appreciate i t . 

JUDGE NELSON: That's f i n e and I w i l l see 

you again, I guess or som^Dody again possibly on May 
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9 t h , i f not b e f o r e . But t h a t reso lves t o d a y ' s 

d i s p u t e . 

(Whereupon, a t 10:29 a .m. , the meeting was 

conc l ded.) 
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